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Municipal Planning Commission Meeting
Includes: Stop Work Order
Correspondence from Appellant to Council
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Agenda Item No: 6 (e)

Request for Decision (RFD)
Meeting:
Meeting Date:
Originated By:
Item Title:

MPC
July 10, 2018
Lucy Stevenson
DP-16-18-19

Reviewed/ Approved For Submission
CAO:
Manager:
Presenter: Lucy Stevenson

DESCRIPTION:
Administration is providing the Municipal Planning Commission (MPC) with information
regarding the application for Recreation (Extensive) at the SW 23-78-24 W5.
BACKGROUND:
The completed development permit application for Recreation (Extensive) at the SW 23-78-24
W5 was received on July , 2018. Recreation (Extensive) is a discretionary use, and as such
the Development Officer is referring the application to the MPC.
DISCUSSION / BENEFITS / DISDVANTAGES:
5 cabins a gazebo and an office are planned to be built;
A single detached dwelling is planned for the future, but not for this application;
The property is not in the known flood zone;
The bathrooms will be portable biodegradable toilets;
Potable water will be brought into the site with each cabin having small cisterns;
The improvements will be built on skids for easy movability and to sell;
There is a well on site that need to be shocked, which may or may not produce water in the
future;
The other recreation facility in Watino has a fire suppression plan;
The Public Works department has just installed a new approach.
COST / SOURCE OF FUNDING:
RELEVANT LEGISLATION (Cite):
Municipal Government Act Revised Statutes of Alberta 2000 Chapter M-26
Birch Hills County Municipal Development Plan
Birch Hills County Land Use Bylaw
ATTACHMENT(S):
Letter and photos from congruent neighbour
Stop work order
Application
Flood hazard map
OPTIONS:
Members may choose to:
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1.

Approve DP-16-18-19.

2.

Reject DP-16-18-19.

RECOMMENDED ACTION:
It is Administration’s recommendation
“that the Municipal Planning Commission approve DP-16-18-19.
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Gordon McKinnon
75 - 4410 52 AVE
WETASKIWIN,AB
T9A 3L2
780 837 0552
gmck1@telus.net

June 12, 2018
Birch Hills County Council
Administrative Office
Box 157
Wanham AB T0H 3P0
In 1994 I purchased a 70 acre parcel of land 5 miles north of Watino (SW,23,078,24,5). There
was a serviced previously occupied building site on the land and soon I constructed a small house
and a little latter a shop. In the late 90s I acquired an additional adjoining 230 acres. I lived on the
property until 2009 when health issues caused me to acquire a residence close to Edmonton
where I primarily reside with my wife, the Watino property becoming a secondary residence from
which I operate my land rental and forage growing business. I grow and sell forage on the
original 70 acres and rent the other land to a neighbouring farmer.
The previous owner of my original plot had subdivided off a small 5 acre lot which she sold to an
elderly gentleman for use as a garden plot. This plot lies along the smoky river adjacent to the
southwest corner of my land. A county road, passing along the western boundary of my plot,
provides access to this garden plot. Before I arrived the elderly gardener had passed away and his
son had inherited the land. This plot was unused by the owner until about 8 years ago (my
estimate), at which time the current owner purchased the plot.
Almost immediately the current owner brought in a skid steer which he used to excavate a
roadway down the vegetation covered bank to the shore of the river and also to dig a foundation
hole on which, I learned from a third source, he intended to construct a large shop. It is my
understanding that this was all unapproved and that upon learning of his activities, the county
development officer and perhaps an environment Alberta official had a chat with him and the
excavating stopped.
No further development on the plot occurred, until the summer of 2017 when a cabin appeared
located very close to the river bank. As we all know ground erosion by rivers and streams seems
to be a growing problem. Even twenty odd years ago when I moved to the locality it was obvious
that the garden plot was being continuously eroded by the river. A number of years ago the
county road that approached the plot from the south was washed away and had to be relocated far
inland. The driveway access with culvert that used to provide access from the county road to the
plot was consumed by the river many years ago. But the biggest erosion caused changes have
occurred during the spring of 2018. The garden plot has been severely altered. The river shore
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T9A 3L2
780 837 0552
gmck1@telus.net

line has been pushed a large distance back into the plot. But the most catastrophic damage has
been done to the county road and ditch that provided road access to the garden plot. Most of the
road and ditch are gone, replaced by a gaping unstable canyon whose walls are sliding mud,
hundreds of feet apart and whose bottom is 20 to thirty feet below the original level of the road. I
have provided pictures of the canyon but to appreciate its scale it must be viewed in person.
This spring another cabin appeared on the plot. From an acquaintance who has spoken to the
owner, I have learned that he intends to locate a total of five or more cabins on this small plot
that literally is shrinking almost daily. I have four major concerns about this situation, three that
effect me directly and one of a more general nature. I will explain those concerns and what I am
asking the county to do to address those concerns.
The erosion of the county ditch and road is moving closer to my property. If there is as much
ditch erosion in the spring of 2019 as there was in 2018 it is likely there will be no uneroded road
and ditch along the garden plot from which to access it. It may not be next year but looking at it,
it is impossible not to conclude that access will be cut off and soon.
To gain access to the his plot, the owner and his associates have been driving through the ditch
immediately adjacent to the boundary of my property. To make it easier and to avoid bottoming
out with trailers, they have excavated their crossing. I have included pictures of this excavation.
This of course reduces the ditches resistance to erosion. In fact any alteration to the ditch
probably makes it more susceptible to erosion. I think that it is inevitable that the ditch will erode
back into my property but I would like to delay that as long as possible. I am asking the council
that as the ditch is your responsibility and at least legally under your control that you access it
and take measures to prevent it being further damaged and made more susceptible to erosion.
Another concern that I have is that inevitably, because of continued ditch erosion, the only access
to the garden plot will be across my land. In fact the only access now during the run off is across
my land. For a multitude of reasons including liability exposure, I will not give permission to
access the garden plot across my land. I have good reason to believe that the people that have
invested in their cabins will not respect my wishes in this reguard. Last fall I confronted a friend
of the owner pulling a heavily loaded trailer behind a pickup who drove across my alfalfa field
and lawn to get to my driveway. He was unrepentant and seemed to think he had a “right” to do
what he was doing because he could bottom out crossing the ditch. I had numerous problems
with vehicle trespass often on my active runway during the owners initial excavation phase.
The next concern that I have is a health one. With so many cabins and the many people that are
likely to be staying in them, where is all the human waste going. I have never seen a holding tank
installed or uninstalled. And even if there is one how can a vacuum truck access it. It wont be
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able to drive through the ditch. I have a particular concern in this regard because I pump water
from the river below the garden plot, as a grand fathered user for household/farm use. Without an
adequate sewage disposal system the possibility of coliform contamination of the river is high.
Perhaps it is not the responsibility of the county to regulate this, if not can you refer this problem
to Alberta Health.
My final concern affects all of us. The cabins built so far seem to be located very close to the
edge of the eroding river bank. The great canyon that replaced the road and ditch is hundreds of
feet long and it developed in a mater of days. Similarly this spring, on my NW quarter the out of
control creek made 5 acres of farm land disappear in a matter of days. The river is much more
powerful. The Smoky does not need to be contaminated by the wreckage of a bunch of cabins
foolishly put in a very unsuitable place. Again this maybe more a concern for Alberta
Environment. If so could you please make a referral.
Please get back to me with any contemplated actions or referrals. If I do not hear back in a
reasonable amount of time I will take my concerns to all provincial agencies and politicians that I
think may be able to help. I have enclose a sketch map and six pictures to document this letter.
In the summer I spend time in an area where cell phone service is not available but I can always
access my cell voice mail and check it often to return calls. I can also always be reached by
email. Written materials can be sent to me at my Wetaskiwin Address or my box 45 Watino
address. Thank you.

Sincerely,

Gordon McKinnon
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Board (SDAB) from Mackenzie Municipal Services
Agency (MMSA)
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August 24, 2018
Subdivision and Development Appeal Board
c/o Birch Hills County
4601 50th St
Wanham, AB
T0H 3P0
Attn:

Subdivision and Development Appeal Board
Hermann Minderlein, CAO

File No. PDA/BHC/1801

RE: Appeal of Development Permit No. DP-16-18-19
Birch Hills County (the County) has received an appeal to Development Permit No. DP-16-18-19 which
approved a e te si e re reatio use o “W-23-78-24-W5. County Administration has requested that
the Mackenzie Municipal Services Agency (MMSA) review the decision and provide comment to assist
the Subdivision and Development Appeal Board (SDAB) in making their decision. The MMSA has
reviewed the application, decision and appeal submission against the established planning framework of
Birch Hills County.
Development Permit Appeals
The SDAB Training Guidebook, published by Municipal Affairs and consistent with the Municipal
Government Act, states:
I

aki g a de isio o a de elop e t appeal, the “DAB:
 Must act in accordance with any applicable ALSA regional plan;
 Must comply with the Provincial Land Use Policies if it is not subject to a regional plan under
ALSA; statutory plans; and uses of land prescribed in the land use bylaw (emphasis added);
 Must have regard to, but is not bound by, the Subdivision and Development Regulation;
 May confirm, revoke or vary the order, decision or development permit or any condition
attached to any of them or make or substitute an order, decision or permit of its own (emphasis
added); and
 May make an order or decision or issue or confirm the issuance of a development permit even
though the proposed development does not comply with the land use bylaw if, in its opinion,
the proposed development conforms with the use prescribed for that land or building in the
land use bylaw and would not:
o Unduly interfere with the amenities of the neighbourhood, or
o Materially interfere with or affect the use, enjoyment or value of neighbouring parcels
of la d.

Development Proposal
The proposed development was described on the application a d appro ed as ‘e reatio
use. The proposal includes (see Figure 1):
 Five (5) 336 square foot cabins

E te si e
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o Four located along northern property line, and
o One located along western property line and the access road;
 A gazebo at the centre of the site;
 An office, location unknown; and
 A fence along portions of east and west property lines and the entirety of the north property
line.
The site plan also indicates a location for a future single detached dwelling, however this did not form a
part of the subject application. Based on the submitted site plan the proposed setbacks are:
 Front (based on the front property line being to the west): 50 feet
 Rear: 100 feet
 Side (north): 50 feet
 Side (south): uncertain

Figure 1 Submitted site plan
Site Context
The subject site is approximately 5.41 acres or 2.19 hectares. The subject land is generally flat, with a
mixture of open field and treed lands. The subject property is adjacent to farmland to the west and
north, to the Smoky River to the south, and to treed lands to the east. There is a farm site with a single
detached dwelling approximately 400 ft to the north.
Prior to the subject development being commenced, the subject property was undeveloped agricultural
land. Access is provided by a gravel road (Range Road 242), maintained by the County. Based on the
information provided in the Municipal Planning Commission report, a new approach providing access
onto the subject site was recently installed by the County.
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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Farm site of
adjacent
land owner

Approximate
subject site

Figure 2 Approximate subject site. Source: Google Maps. Date of capture: August 24, 2018. Date of Imagery: 2006

Appellant Concerns
The appellant has made two substantive submissions to the County, dated June 12, 2018 and August 3,
2018. Based o this i for atio , the appella t s o er s regardi g the proposed de elop e t a d
reasons for appealing the decision can be summarized as follows:
1. The development application was approved without all required information being submitted.
2. The proposed development is inconsistent with the direction established by the Municipal
Development Plan.
3. The approval contravenes the general regulations of the Land Use Bylaw.
4. The proposed development will increase the rate of erosion of both the applicants and
appellants lands.
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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5. The proposed development will negatively impact the appellants agricultural operation to the
north.
6. The proposed development will may pollute the Smoky River with sewage and may impact the
appellants water supply.
7. The proposed develop e t a e ourage trespass o the appella t s propert .
Policy and Regulatory Framework
The municipal planning framework is established by the Province of Alberta through the Municipal
Government Act (MGA). The MGA establishes a hierarchy of statutory plans, including a municipal
development plan (MDP), and also requires that all municipalities adopt a land use bylaw (LUB).
Municipal Development Plan
The Cou t s municipal development plan was adopted in 2017 and establishes the policy framework
intended to guide development decisions. The SDAB must have regard for the MDP (MGA s.687 (3)(2.a)).
The MDP attempts to balance a number of competing priorities and generally encourages a diversity of
land uses within the County. Its Guiding Principles prioritize the protection of natural areas and
environmentally sensitive areas, the preservation of agricultural areas and the expansion of economic
development opportunities.
Section 3.1 addresses development policies for Agricultural Lands. Relevant policies include 3.1.2 b) the
County shall discourage the development of non-agricultural uses on better agricultural land unless no
suitable alternative location is available (emphasis added). The subject site is considered better
agricultural land by the MDP, as delineated in Map 2: Soil Classification. However, the language of 3.1.2
does allow some discretion, as the policy discourage but does not prohibit the development of nonagricultural uses on better agricultural land. Further, the SDAB should consider if the subject site can be
reaso a l used for agri ulture . Gi e its relati el s all size, the “DAB a deter i e that the
discretion provided by 3.1.2 b) is warranted in this case. 3.1.2 c) states the development of nonagricultural uses in agricultural districts shall not negatively affect existing agricultural operations
(emphasis added). While the subject site is not a current agricultural operation, the adjacent lands are.
Therefore the SDAB should consider if the proposed use will impact the agricultural use of the adjacent
lands and if yes, consider what if any conditions should be applied to mitigate the impacts.
Section 3.6 address recreational developments in the County. Policy 3.6.1 a) which states that
re reatio al de elop e t should ot e lo ated o etter agri ultural la d e phasis added . Given
that the poli state e t is ritte ith a should the “DAB a use its dis retio to determine if this
application is a circumstance where the policy would not apply. Co ersel . .
dire ts that the
Cou t supports the de elop e t of areas ith high re reatio al pote tial , this includes the Smoky
River valley, and therefore supports the application. Another relevant policy, Section 3.6.1 j), directs that
the development shall meet Fire Code and that the Cou t shall e ourage de elopers to re og ize
FireSmart: Protecting Your Community from Wildfire desig pri ipals. The SDAB should consider
whether the application meets these requirements.
Section 3.7 establishes policies related to the environment and development on environmentally
se siti e areas. Poli
. . a states the policies contained in this section apply to those lands
identified as environmentally sensitive areas (See Map 4) as well as any other lands that the County
deems appropriate (emphasis added).
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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Approximate
subject site

Figure 3 Map 4 of the Municipal Development Plan
Map 4 of the MDP delineates the Environmentally Sensitive Areas of the County. The subject lands are
not within this area. However, consistent with policy 3.1.7(a), the County may determine whether the
lands of a particular application are considered environmentally sensitive. Given that the subject lands
are located between the environmentally sensitive area and the Smoky River, it is reasonable consider
that the subject lands are environmentally sensitive. Map 4 also delineates a Flood way and Flood Fringe
area. This area applies to lands near the Hamlet of Watino and is based on the 1996 Watino Flood Risk
Mapping Study. The study area does not include the subject lands and the study is silent on whether or
not the subject lands are within the flood plain.
If the SDAB considers the subject lands to be environmentally sensitive, the SDAB should consider what
additional information is required to review the application based on the direction established by policy
. .
. Poli
. .
states all uses within environmentally sensitive areas shall be considered
discretionary and may require:
i.
a geotechnical report, biophysical assessment, and/or a hydrogeological study by a
qualified professional with regard to potential impact on water resources;
ii.
a review by Alberta Environment and other appropriate agencies; and/or
iii.
special design considerations with regard to landscaping, size of building, and other
factors as determined by the County.
Policy 3.1.7 c) states that The County will not approve any development (emphasis added) that
will cause damage to environmentally sensitive areas. Development must follow land
management practices that include:
i.
stripping vegetation, grading or other soil disturbance shall be done in a manner which
will minimize soil erosion;
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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ii.
iii.

iv.
v.

wherever feasible, natural vegetation shall be retained and protected;
the extent of the disturbed area and the duration of its exposure shall be kept within
practical limits. Suitable stabilization measures should be used to protect exposed areas
during construction and these areas should be re-vegetated as soon as possible;
all grading work should be designed to blend with the natural contours of the land; and
natural drainage patterns should not be disturbed and changes to watercourses shall be
avoided except where controlled improvements are warranted.

Based on the submission of the appellant, the proposed development may cause damage to an
environmentally sensitive area. The SDAB should consider whether any land management
practices are required as a condition of the development permit.
Policy 3.1.7 d) states that ith the exception of lands within the hamlet of Watino, no permanent
development shall be permitted without a geotechnical study on lands within a 1:100 year flood
plain or otherwise known to be flood-prone(emphasis added). Based on the current application, it
is unclear if or where the flood plain is on the site.
Policy 3.1.7 e) states that permanent development shall not be permitted within 32 metres of an
escarpment bank (emphasis added) or any slope exceeding 15 percent or on land that is subject
to erosion (emphasis added). Development on such lands may only be considered after sufficient
geo-technical study has demonstrated that the site in question is suitable for development. Based
on the current application, it is unclear how far setback the development is from the bank.
The above noted policies 3.1.7 d and e both refer to permanent development, implying that temporary
development may be considered. Temporary is not defined in the LUB. The SDAB should consider what
is meant by temporary and permanent. The term temporary is not specifically defined in the MDP or
LUB however a temporary development may reasonably be consider one that is for a short and specific
period of time with defined end point. The subject application does not specify an end date or provide
any indication that the use is intended to be of a short nature.
Fi all , poli
. . of the MDP states that all applications for Land Use Bylaw Amendments,
subdivision or development permits shall be evaluated by the County according to the following criteria:
i.
ii.
iii.
iv.
v.
vi.

o plia e ith this MDP, the Cou t s La d Use B la , a d a other “tatutor Pla that
be in effect;
adequacy of road access;
proposed methods of water supply and sewage disposal;
compatibility with adjacent land uses;
site suitability in terms of soils, topography, and size;
environmental factors, including the potential for erosion, flooding, loss of fish and wildlife
habitat, water contamination, and wildfires; and vii. the quality of agricultural land.

a

When making and writing its decision, the SDAB should ensure that it has considered and provided a
rationale consistent with this direction.
Land Use Bylaw
The land use bylaw provides the regulatory framework for development decisions in the County. The
SDAB is bound by the uses established by the LUB.
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
Page 39

Page |7

The application requirements are set out in section 5.2 of the LUB and include very broad authority to
require information depending on the application. The SDAB should determine if additional information
is required to consider the application.
The subject land is located within the Agriculture (A) district of the LUB. The purpose of the Agriculture
A distri t is to pro ide for the de elop e t of a ide ariet of uses that are o pati le ith the
agri ultural o
u it . The distri t i ludes 9 permitted uses and 28 discretionary uses. The listed
dis retio ar uses i ludes oth re reatio e te si e a d re reatio al resort . These uses are
defined as follows:
RECREATION EXTEN“IVE means a recreation development located in a rural area to take advantage
of natural physical features including the availability of large areas of land to provide for the non-facility
oriented (emphasis added) recreational activities such as hunting, trail riding, snowmobiling, hiking and
similar activity.
RECREATION RE“ORT means a commercial development which offers a combination of fixed roof
guest accommodation and recreational opportunities (emphasis added). The resort may be located to
benefit from specific natural or built amenities and generally includes dining and beverage facilities,
concessions, pro shops and picnic areas.
The SDAB should determine what use definition the proposed development should be considered
under. Given that the proposed development includes five rental cabins, i.e. a facility, it is reasonable to
determine that the proposed development should be considered u der the re reatio resort use.
Given that both the uses listed above are discretionary in the Agricultural District, this determination
does not materially impact the decision in this case. Given that the use is discretionary, the SDAB may or
may not approve the development, based on the specifics of the application and considering the site
specific impacts of the proposal.
The development proposal is subject to the development standards of the Agriculture (A) district, as
well as Section 9.12 Roadway Standards and Section 9.3 Environmental Standards.
The development standards of the Agriculture (A) district include:
(a)
Lot Area: At the discretion of the Development Authority.
(b)
Front Yard (minimum): See Section 9.11.
(c)
Side Yard (minimum): 15.2 m (50ft) unless a corner parcel where the minimum side yard
shall be the same as the front yard.
(d)
Rear Yard (minimum): 15.2 m (50ft).
(e)
Lot Density: One (1) lot plus the balance per unsubdivided quarter section.
Section 9.3 establishes regulations for development in known or possible flood plains. The LUB includes
a Figure (Figure 1) that shows a tentative 100 year flood plain area. The subject lands are within that
area (see Figure 3 below). Given this, the proposed development is subject to the regulations of Section
9.3. These regulations include:
9.3.5 Notwithstanding that a proposed development conforms in all respects with this Bylaw, where
the appli atio is for de elop e t o la ds lo ated ithi the area ide tified as Te tati e Flood
Plai Area i Figure , the De elop e t Authorit shall ot issue a de elop e t per it for a
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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permanent development unless the applicant can demonstrate, through verification from a
professionally accredited Engineer, that preventive engineering and construction measures can be
instituted to make the site suitable for the proposed development, that structures and buildings
can be flood proofed or that the proposed development will be constructed above the 1:100 year
flood elevation as identified by an Alberta Land Surveyor. This does not apply to lands which are
subject to s. 9.3.3 (emphasis added).
9.3.6 The Development Authority may issue a permit to allow development to occur on a parcel of
land that is, or has the potential to be subject to flooding or subsidence, if:
(a)
(b)
(c)

The development is of a temporary nature; or
The development is of a permanent nature but not located in the tentative flood plain area
referred to in Figure 1; or
The development is of a permanent nature but is verified in accordance with s. 9.3.5 that
the site can be made suitable for the proposed development, that structures and buildings
can be flood proofed or that the proposed development will be constructed above the
1:100 flood elevation as identified by an Alberta Land Surveyor.

9.3.7 Prior to development or construction below the 1:100 year flood elevation, owners shall obtain all
necessary approvals, licenses or permits including, but not limited to, the Water Act, the Public
Lands Act, the Fisheries Act and the Navigable Waters Protection Act (emphasis added).
Based on the current application, the development permit application does not include the information
required by Section 9.3.5 of the land use bylaw. The actual boundaries of any existing flood plain on the
subject lands must confirmed by a qualified Alberta Land Surveyor

RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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Approximate
subject site

Figure 4 Figure 1 Smoky River Restricted Development Area from the LUB

Decision – Factors to Consider
In making the decision on the appeal, the SDAB should consider:
1. The appropriateness and completeness of the information contained in the development permit
application;
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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The SDAB should consider what and require all information need to make the decision on the
application. In addition to the potential information requirements outlined above, the SDAB
should consider requiring the applicant to provide and updated site plan, to scale with:
 the location and dimensions of the proposed office structure;
 the dimensions of the gazebo;
 the type of material, length and height of the proposed fence structure; and
 the location of the proposed bathrooms (biodegradable toilets),
in addition to the information currently provided.
2.
3.
4.
5.
6.
7.
8.
9.

Which use definition the proposed development fits within (if any);
If the proposed development is enabled in the district where the subject land is located;
If the proposed development meets the requirements of Section 9 of the LUB;
If the proposed development meets the requirements of Section 11.1 of the LUB;
The relevant policy directions and any applicable requirements of the MDP;
The appropriateness of the site for the proposed development;
The compatibility between the proposed development and adjacent land uses; and
Any other relevant factors and information such as any applicable federal and/or provincial
plans, regulations or permits.

Options
As stated a o e, the “DAB may confirm, revoke or vary the order, decision or development permit or
any condition attached to any of them or make or substitute an order, decision or permit of its own
(SDAB Training Guidebook). Based on the substance of this appeal, it is recommended that the SDAB:
1. Vary the information requirements for the development permit application and require
additional information, recess the hearing, and reconvene and make a decision at a later date
once the applicant submits the required information.
Or
2. Revoke the approval of the development permit on the basis the proposed development does
not conform to the MDP and the regulations of the LUB, and that the development will have a
negative impact on environmentally sensitive areas.
Conditions of approval
If the SDAB does approve the development permit application, the SDAB should ensure that the
approval is subject to conditions consistent with the policies of the MDP and regulations of the LUB,
including any conditions arising from reports submitted by qualified professionals. The conditions should
be specific and time-oriented where appropriate. Further, the permit may be subject to a development
agreement if any improvements are required consistent with section 6.2 of the LUB.
The MMSA would be pleased to provide any further assistance to the County and the SDAB in
supporting their decision-making processes.
Sincerely,

Alisha Mody MCIP, RPP
Manager of Planning
RE: Appeal of Development Permit No. DP-16-18-19
From: the Mackenzie Municipal Services Agency, August 2018
To Birch Hills County Subdivision and Development Appeal Board
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Appeal of BHC Development Permit DP-16-18-19
By Gordon McKinnon

I will begin by laying out the timeline for the approval of DP-16-18-19.
1. I observed the building of single small cabin located close to the river summer of
2017.
2. An additional two cabins were started june 2018
.
3. On June 12, 2018, I wrote a letter of complaint to the BHC Council registering
my concerns about the sites disappearing legal access, its probable lack of a sanitary
system and my environmental concern about the cabins being located very near the
river on an unstable eroding bank. I have never received a reply to this letter.
4.The County issued a stop work order on June 27, 2018
.
5. An application for a development permit dated July 1 was submitted by the
owners of the property.
6. On July 10 (5 working days after the date on the application) the Municipal
Planning Commission met to consider a request for a decision which included little
supporting information and a recommendation for approval from the county
administration. The MPC approved the application and called for the issuance of a
permit.
7. On July 16 the County issued a development permit approving the construction
described on the application with the only condition being the maintenance of
setbacks..

Only a short time period (5 working days, 40 days were allowed by the bylaw) was used by
the county to consider the merits and liabilities of the project. Because the use proposed for
the site is both commercial and discretionary, both the Municipal Development Plan and the
Land Use Bylaw mandate many factors that have to be considered and many conditions that
must be met in order to approve this application. I have requested information and
documentation detailing what factors were considered by the MPC but have been given
nothing. Both the MDP and the LUB stipulate that negative effects on neighboring
landowners, and negative effects on agricultural operations on adjacent farmland, as being
among the paramount factors to consider when approving an application such as this.
Myself, as part time and former full time resident, who owns the land and buildings and
farms the adjacent field, or Donald Bolster who has rented and farmed my other land for
many years, or Emile Brochu who will be farming the land next year, were never contacted
by the county to determine the probable negative effects that the proposed development
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would have on farming operations. I believe that the consideration of this application was not
given due consideration by the County Administration and the Municipal Planning Council to
determine if this application should be approved.
In the BHC Strategic Plan Values section the County makes the following commitment:
Being Well Informed
We respect the democratic process; we research
and evaluate information so that we can make
informed decisions that are in the best interest of
the County as a whole.
This commitment was not followed during the process to approve DP-16-18-19.
I also believe that the application does not comply with the Municipal Development Plan and
the Land Use Bylaw in many significant other ways and should not have been approved.
What Follows is my evidence.
I.

Missing and Misleading Required Information in Application and Permit
Leading to Mischaracterization of Development

Section 5.2.1 (pg 18) of The Land Use Bylaw States:
A development permit application shall be made to the Development Officer in writing on the
prescribed form, and shall be signed by the applicant or his agent. The Development Officer
shall require the following information as deemed necessary with the application:
a) a site plan with dimensions showing the legal description, front, rear, and side yards, if
any, and any provision for off-street loading and vehicle parking and access and egress to
the site;
f) the estimated cost of the project or contract price;
h) utilities, site drainage, grade elevations, existing and finished lot grades, the grades of the
streets and the location of proposed sewer and water lines;
i) All development must be provided with sanitary facilities pursuant to the Plumbing and
Drainage Regulations and the Provincial Board of Health Regulations.
l) any additional information that may be required to evaluate the application, including but
not limited to: water testing, soil testing, geo-technical reports, site topography and
drainage patterns and survey information including elevations.
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The information missing for part “a”: the legal land description (the site is only a very small
part of SW 23-78-24 Wof 5 and must have a separate legal description), the site dimensions
and for part “l”: the engineering reports required by the Land Use Bylaw and the
Geotechnical Study required by the Municipal Development Plan because the site is below
the 1:100 yr flood elevation. The legal description of the site also does not appear on the
actual development permit issued by Birch Hills County.
The most significant and consequential misleading information occurs in items “c” and “f”. In
reply to the application form’s request to “Describe the proposed use of the property:” the
applicant filled in RECREATION “EXTENSIVE” which the Land Use Bylaw defines thus:
“RECREATION (EXTENSIVE)” means a recreation development located in a rural area to
take advantage of natural physical features including the availability of large areas of land to
provide for the non-facility oriented recreational activities such as hunting, trail riding,
snowmobiling, hiking and similar activity.
The application asks for approval to build facilities (5 cabins (14ft by 24ft), an office and a
gazebo) for a use defined as “non-facility oriented recreational activities”. Confused? I
am. (see email exhibit 13)
Applicants respond to the form’s request for “Estimated cost of the project or contract price:”
with the figure of $600,000.00. This amount does not match the site plans 5 cabins (14ft x
24ft and judging by the pictures very basic with portable toilets and no plumbing), and a
gazebo. I could believe 150 thousand and maybe even 200 thousand but 600 is way beyond
the realm of believability.
So what is the “real” planned use of this development? During my first phone call with CAO
and Development Officer Hermann Minderlein on July 23, he told me. What he said was “5
or 6 cabins built up and to rent those out on a daily or weekly basis”. Both Mr. Minderlein in
an email (see exhibit 14a & b email) and neighbors in conversations confirmed the rental
business purpose of the proposal . Kara Fitzsimmons told me that her purpose for building
the cabins was so she could rent them out. This occured during a casual conversation in
which I revealed that I was opposed to her development and was appealing her development
permit before she revealed this information. The “real” purpose of the development is
commercial, to rent out cabin accommodation.
The development permit application authored by the property owners and the development
permit issued by the Birch Hills County Municipal Planning Commision, obscures the most
relevant, pertinent and significant fact about the proposed development, that its purpose is
to be a commercial cabin accommodation renting business.
LUB sections 5.2.1 “h” and “i” require information on approved water systems.There is no
information provided as part of the application but the Request for Decision provides the
information: The bathrooms will be portable biodegradable toilets; Potable water will be
brought into the site with each cabin having small cisterns; The Request for Decision sights
no source for this information but it seems very unlikely that it meets the requirements of
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sections “h” and “i”. The following is what an Alberta Health information pamphlet says about
the requirements for water systems in rental accommodation.
To allow for proper cleaning and to prevent intestinal illnesses, all housing premises must
have hot and cold running water that is safe to drink. There must be adequate volume,
pressure and temperature. Hot water should be between 46ºC and 60ºC at the fixture.
All accommodation must have at least a flush toilet, washbasin and bathtub or shower.
Washbasins and the bathtub / shower must have hot and cold running water that is potable
(safe to drink)
The following is found in the definitions section of the LUB (pg 7):
“CABIN” means a small, roughly built house or cottage, used on a seasonal basis. It has a
floor area no less than 74.3 m2 (800 ft.2) and has a direct connection to a source of
potable water, electricity and sewage disposal.
This would seem to establish minimum standards as to what is an acceptable cabin under
the Land Use Bylaw. The five “cabins” proposed in this application are 336 sq ft (14ft x 24ft)
with no plumbing or electrical systems which means they fall way below this standard.
Section 3.6.1.j of the MDP (pg 35) says:
All recreational development shall be required to meet the fire code for fire
suppression purposes, including but not limited to campgrounds.
This clause mandates that an approved Fire Suppression Plan is required before a
recreational development can be granted a development permit. No such plan was
provided for this application.
The Request for Decision in its DISCUSSION / BENEFITS / DISADVANTAGES section includes
this rather odd statement:
ntaHousing and Health in Alberta Handout

The other recreation facility in Watino has a fire suppression plan;
The only other recreation facility in Watino that I know is Smoky River Rapids and it is 4km
away, very different, 23 cabins scattered over 200 acres of hillside, flatland and river shore.
This statement is odd because whoever wrote it from the County Administration, while
recommending approval of the permit, is with this statement acknowledging that he/she is
aware that the development requires an approved fire suppression plan for approval, but
does not have one. The same contradiction is found in the statement: “The bathrooms will
be portable biodegradable toilets; Potable water will be brought into the site with each cabin
having small cisterns; “ which both indicates the development plan requires a plan for an
approved sewer and water system, while at the same time admitting that it doesn't have one.
To summarize Section 5.2.1 required information that is missing from the application:
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1.
2.
3.
4.
5.

Legal land location.
Site dimensions
Plans for potable water and sewage systems
Geotechnical study and engineers certificate
Fire Suppression Plan

To summarize misleading information required by Section 5.2.1:
1. Information that obscures the real nature of the development as a commercial
rental business.
2. The cost of the project which is wildly out of line with the construction described.
3. The use of the term “cabin” which does not meet the minimum standard in the
LUB.

II.

Significant Negative Effects for Neighboring Land
If the county had solicited information as to the negative effects the development
would cause me as owner of the adjacent land, this is the information I would have
provided. I was not given that opportunity before the permit was issued.
The property is much too small to accommodate the development the applicants are
proposing. It is big enough for the cabins to house the guests and maybe park their
vehicles, quads and snowmobiles, but there isn't room for anything else. There is no
room for recreation inside the boundaries of the property. There is only a small
patch of bush. The properties access to the river is blocked by 20 ft high vertical
undercut eroding mud cliffs, not traversable even on foot. (see photo Exhibits
1,2,3&4) These cliffs extend from the river up the west side of the property, where the
county road has been eroded back to where it is approaching the property’s north
boundary with my farm land. It is this short remaining section of uneroded county
road and ditch, located at the north west corner of the site, that contains the new
county built approach and culvert. Two previous approaches have been washed
away by continuing erosion. It is this disappearing section of road and ditch, that
provides the only legal road access to the property.
What the development permit has approved, is 5 rental cabins packed into a small
strip of land with no room for recreational activities, enclosed on one side by an
intensively farmed canola field (canola will be grown there starting spring 2019)
and on the other by 20ft high undermined eroding mud cliffs with a small section of
uneroded road and ditch providing the only entrance and egress point.(see
photo Exhibits 1,2,3&4)
It is here that the applicants are going to bring paying customers to stay in their
cabins, maybe as many as 20 if the cabins are full. The customers can be anybody,
you can't discriminate if you are running a business. They may be individual adults,
groups of adults or families with children. They may have a previous connection to
the proprietors or they may be complete strangers. They may come equipped with
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atvs or snowmobiles or not. Some of them will have a strong ethical belief not to
trespass on private property but probably most of them will not.
What they will have in common is a desire, as the LUB definition of “recreation
extensive” says to take advantage of natural physical features including the
availability of large areas of land, because that is what they are there for, and that is
what they paid their money for. But there aren't any appealing natural physical
features on the development site just cabins and parking area packed into a narrow
strip of land between a farm field and eroding mud cliffs. This strip certainly isn't
large areas of land.(see Exhibit 7)(see photo Exhibits 1,2,3&4)
So where are the nearby large areas of land with appealing natural physical
features the paying customers need to access, for their recreation? Unfortunately the
answer is that the closest and the best places are all located on privately owned
farmland. There is no access to the river except over farmland.The farmland that
encloses the little strip with the cabins, has lots of space and nice areas like a
beautiful band of bush starting on the flat then transitioning down the slope to the
river.There are even convenient game trails down to the shore. And there are lots of
interesting places to run an atv or snowmobile, along the margin of the field or
through it. And there is even more interesting space, another 200+ acres owned by
the same owner with more great places. It is trespassing but are the customers that
paid money to be there for a recreational experience going to care. Some may but
many won't. And what about hunting? Lots of game in those fields, taking it is illegal
but who's going to know? And after all they paid good money to be there. They are
just doing and taking what they think they are paying for.
Let's compare what is proposed in the development application with an existing well
thought out and designed cabin development in the same valley. Smoky Valley
Rapids is located on 9-78-24 wof 5, about 4km from the proposal. At the rapids, 23
cabins are scattered over about 200 acres of land, lots of space, space not only for
cabins, roads and parking but lots of space for recreation. Residents have access to
a large area of playing fields, a big area of forest on the hill side and half a mile of
river shore all within the properties boundaries. In addition the owners have provided
a nice selection of recreation facilities. And beyond all the space for recreation there
is land left over for wide buffers to insure that adjacent landowners are not
adversely affected.
Smoky Valley Rapids has a land to cabin ratio of almost 10 acres for each cabin,
while the project I am appealing has less than one acre per cabin . The cabins of
Smoky Valley Rapids are occupied by long term leasees, who are much more likely
to be committed to maintaining good relations with the owners of the project and
their neighbors. The short term paying customers of the appealed project may have
no continuing connection to the Watino valley community or the owners of the
cabins they rent. No ties, so no concerns about the consequences of conflict with
the neighbors.

Page 50

I have another concern about how this development is going to cause damage to my
property because of illegal trespassing. My land title gives the area of the proposal
site as 5.13 acres. Measurements from recent air photos and gps readings taken
from the road put its current size as a little less than 4 acres. Therefore erosion of
the river shore line has reduced the land area by about 20%. Erosion has been
continual but has accelerated during the past two springs, 2017 and 2018. The most
catastrophic damage has been done to the county road and ditch that provide road
access to the plot. About half the length of the road and ditch that is the western
boundary has eroded away, replaced by a gaping unstable canyon whose walls are
sliding mud, maybe a hundred feet apart and whose bottom is about 20ft below the
original level of the road. (See Exhibits 1,2,3 & 4) The erosion of the county ditch and
road started at the river and is moving closer to the boundary with my property.
Picture exhibits 2 & 3 show very well how this is happening. If there is as much ditch
erosion in the spring of 2019 as there was in 2018 it is likely it will take out the new
approach constructed by the county. This will leave no uneroded road and ditch
where another approach can be made. As the eroded ditch cannot be traversed even
on foot, there will be no legal way of accessing the property other than trespassing
over my land. This may not happen next year but the increasing rate of erosion of the
road and ditch make it inevitable that it will happen soon and legal access will be
lost permanently.
There is currently a problem with annual seasonal loss of access to the plot. During
the spring runoff this year, water draining from surrounding fields and hillside into the
ditch, flooded land on both sides of the ditch. Had the new County built approach
been in place it would have been underwater and not usable until mid May. The
construction of the approach has reduced the space available,for water to drain
through, from a completely open ditch to the culvert embedded in the new approach.
This will slow the rate at which the water drains away. It may be from now on, that the
site during an above average run off year, may not be accessible from the road until
June 1 or latter. It is possible this could happen each year.
If the applicants invest as per their application $600,000.00 on this site it is unlikely
they will be willing to abandon their investment during the spring run off or
permanently, when erosion completely eliminates their legal access. I think it is very
likely that they will access their investment by illegally trespassing across my
property. This will cause damage to both my fields and my yard especially during
the spring when the ground is saturated.
As discussed in section “I.” this proposal has no fire suppression plan. I have
pumped water from the river just downstream from the plot, for the past 23 years and
know how difficult it is to get a pump to where the water is, then to lay hose over the
rocks. The eroded cliffs on the river side would make this an even more difficult task
at the development site.(see photo Exhibits 1,2,3&4) Given this level difficulty, even
if all the equipment was easily available, it would be impossible in a time sensitive
emergency situation to use river water to fight a spreading fire. There is also no
plan for a pressurized water system in the proposal. While the owners were living in
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the one finished cabin in June 2018, I observed they frequently had campfires. If
this development proceeds it will bring increased chance of a wildfire starting
(because of the campfires) and no effective way to control one if it does start.
A fire at the site could do me great irreparable harm. The bush on the plot is the
end of a band of bush that runs almost the length of my field and prevents the river
from eroding into my field. If an out of control fire spread into the bush, it could
destroy the bush that protects my field from the river, severely endangering my
field’s future. If a fire occured in the fall, when there was a ripe crop on the field, the
crop could be destroyed and my buildings threatened. The lack of an approved
fire suppression plan poses a big risk to my land, the crops on the fields and
buildings and equipment.
The approval of this development is imposing on me, the farmers that rent my land
and the future owners of my house and lands with a situation of continuing conflict
with the owners of the project and their paying guests. The owners because erosion
is now limiting and will eventually eliminate legal access to their site, and because
owners will have a duty to prevent their paying guests from trespassing on my
property, something that they will find unpleasant and probably impossible to do. I
will have conflict with their paying guests because inevitably they will want to
access my land to obtain the recreational opportunities that the development itself
does not provide. Nobody wants the roll of landowner police man spending his time
patrolling and protecting his land, crops and equipment. Only if developments of
this type are designed and built to the high standards of Smoky River Rapids, can
a state of continuing conflict be avoided for landowner, farmer and/or resident of the
land adjoining them.

III.

Development Incompatible with Agricultural Operations on Adjoining Land
From Pg 19 of the MDP in a section titled GOAL. The general statement is relevant to
this part of my appeal:
Birch Hills County aims to preserve and enhance the County’s agricultural land,
agriculturally based activities and rural lifestyle, while still accommodating
appropriate non-agricultural land uses.
Some of the objectives that follow are also relevant:
2. Ensure new development is compatible with existing surrounding
agricultural activities.
3. Direct non-agricultural development to lower quality agricultural lands,
preferably closer to areas where services and infrastructure currently
exist or are planned.
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4. Encourage development that is targeted to enhance the value of
agricultural land.
7. Promote the preservation of the County’s agricultural heritage by
regulating non-agricultural uses on agricultural land.
On pg 20 of the MDP the theme is repeated in section:
3.1.2 Development of Agricultural Land
b) The County shall discourage the development of non-agricultural uses
on better agricultural land unless no suitable alternative location is available.
c) The development of non-agricultural uses in agricultural districts shall
not negatively affect existing agricultural operations.

On page Pg 41 under the heading.
b) All applications for Land Use Bylaw Amendments, subdivision or development
permits shall be evaluated by the County according to the following criteria:

iv. compatibility with adjacent land uses;
vii. the quality of agricultural land.

The theme that agricultural operations in agricultural areas must not be
negatively affected is repeated over and over in both the Municipal Development
Plan and the Land Use Bylaw. This development does not comply with this
requirement.
Approving this development would have significant negative consequences for any
one farming the land adjacent to it. This is currently me but starting this fall tenant
farmers Jacques and Emile Brochu will be taking farming operations over. Approval
means inevitable increased trespassing by paying guests operating atvs,
snowmobiles or even on foot. It will result in damage to crops, spread crop
diseases, result in an increase in unintentional and intentional vandalism to
equipment left in the fields and likely increased episodes of theft. Rural crime is an
increasing problem in Alberta. It is an unpleasant fact that the more a farmers fields
are made accessible to and exposed to a cross section of the public (such as will
occur if this site rents accommodation to the general public) the more problems the
farmer will have with trespassing, vandalism and theft. Because the location of
this development is isolated from close neighbors and any population centre, the
farmer is on his own, a situation that may put him in some danger.
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The small size of the site, its shape and its location cause a set of direct challenges
to agricultural operations on the adjoining field.
To fit all 5 cabins into the small site, the cabins are located along the longest side of
the property that it shares with my farm field. There is no buffer between the cabins
and the field. The site plan shows the cabins setback only 50 ft from the actively
farmed field. If normal farming activities continue on the field, as many as 20 people
including children will be exposed to injury from big equipment during cultivating,
seeding and harvesting, to harmful dust during cultivating, swathing and combining
and to poisonous pesticides during spraying. This summer, a Bertha Armyworm
Outbreak required that all the canola fields in the valley be aircraft sprayed with an
extremely toxic pesticide. Everyone in the area had to move out of their homes.
The only way that a farmer could avoid risking injury to the adults or children
occupying the cabins, is by curtailing or altering his farming practices. The
dominant theme of both the MDP and the LUB is that in agricultural areas,
agricultural operations have paramount priority and should always be protected
from any other use land development that encroaches on farming operations.
Building cabins for paying guests 50ft from an operating farm field is nothing if not
encroachment and it should never have been approved.
IV.

Proposal Does not Meet Standards for Commercial Development
Although this proposed development has been disguised as something else,
renting cabins is certainly a commercial activity and therefore this is a Commercial
Development. Therefore it has to comply with what the LUB and MDP require to
approve Commercial Developments
In Section 3.4 Commercial & Industrial Pg 28 of the MDP one of the objectives for
commercial developments is:
3. Ensure new development is compatible with adjacent land uses and the
environment.
From section (III.) of this appeal, the cabin renting business on the very small site is
not compatible with the adjacent land use of farming. From section (VI.) the proposed
business does also not comply with the Environmental Protection Sections of MDP
and LUB.
From page 28 of the MDP section 3.4.1.d General Policies:
d) Commercial and industrial development not dependent on highway access
should be encouraged to locate in existing hamlets in areas with access to existing
municipal services.
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and
From page 29 3.4.2 Commercial Policies:
a) Commercial development proposals may be considered if they are:
i. adjacent to, or near, major transportation routes;
ii. next to compatible land uses;
iii. within a hamlet;
iv. near existing municipal services; and
v. in areas that would not negatively impact environmentally sensitive
areas.
b) The County should discourage the siting of small-scale commercial uses
outside the hamlets.
All the above clauses are not complied with by the proposed cabin renting business.
V.

Another Instance of Where the Proposed Development Does Not Comply With
the MDP
On page 36 of the MDP under the heading 3.7 Environment and in the OBJECTIVES
section, this item requires that safety of residents be considered.
3. Protect residents and properties from developments on hazardous lands.
The site being considered is a dangerous place which would threaten the safety of
any paying guests. First there are the already discussed dangers from being
adjacent to and unbuffered from the active farming on the landward side of the
property. The river side of the property is bounded by 20ft high undermined
eroding mud cliffs.(see photo Exhibits 1,2,3&4)These cliffs also extend along the
road side of the property, where the road and ditch have been eroded away. These
cliffs pose a particular hazard for children. When the water is high they pose a
falling and drowning risk. When the water is low they pose a falling and being
injured by the rocks below risk. These risks would also be present for distracted
adults or atv riders riding around during the frequent thick fogs that we have
starting in mid summer. The danger of these eroding drop offs is all very evident in
the pictures. The risks of the cliffs, the risks of too close proximity to farming
operations make the site a dangerous place and compliance with the above section
of the MDP imposible.

VI.

The Proposed Development Does Not Comply with Environmental Protection
Sections of the MDP and the LUB
From page 37 section 3.7.1 d of the Environment Section of the MDP :
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e) Permanent development shall not be permitted within 32 metres of an escarpment
bank or any slope exceeding 15 percent or on land that is subject to erosion.
Development on such lands may only be considered after sufficient geo-technical
study has demonstrated that the site in question is suitable for development
Again the pictures tell the story. The development site is rapidly being eroded. (see
photo Exhibits 1,2,3&4). No geo-technical study was provided in the development
permit so the application should have been rejected.
Further reinforcing this requirement from pg 41 & 42 of the MDP:
4.1.3 b) All applications for Land Use Bylaw Amendments, subdivision or
development permits shall be evaluated by the County according to the following
criteria:
vi. environmental factors, including the potential for erosion, flooding, loss of fish
and wildlife habitat, water contamination, and wildfires; and
Again there was no evaluation so there should not have been a permit approved.

In the Request for Decision Document presented by the County Administration to the
Municipal Planning Commission, the following heading and statement appear:
DISCUSSION / BENEFITS / DISADVANTAGES:
The property is not in the known flood zone;
This statement is untrue and this is why we know it is untrue.
The Birch Hills County Land Use Bylaw says the following on pg 25:
9.3.5 Notwithstanding that a proposed development conforms in all respects with this
Bylaw, where the application is for development on lands located within the area
identified as ‘Tentative Flood Plain Area’ in Figure 1(see Exhibits 6,8 & 9), the
Development Authority shall not issue a development permit for any permanent
development unless the applicant can demonstrate, through verification from a
professionally accredited Engineer, that preventive engineering and construction
measures can be instituted to make the site suitable for the proposed development,
that structures and buildings can be flood proofed or that the proposed development
will be constructed above the 1:100 year flood elevation as identified by an Alberta
Land Surveyor. This does not apply to lands which are subject to s. 9.3.3.

The Birch Hills Municipal Development Plan pg 36 says on the same topic:
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3.7.1 d) With the exception of lands within the hamlet of Watino, no permanent
development shall be permitted without a geotechnical study on lands within a
1:100 year flood plain (see Exhibits 6,8 & 9)or otherwise known to be flood-prone.
The aerial photo of exhibit 15 and 15a shows that the site was immersed under flood
waters, during the 1990 flood, so it is known to be flood prone.
LUB (pg 18) Section 5.2.1 defines what a temporary building is:
j) A temporary building or structure is only permitted on a site during the
construction phase of permanent buildings or structures.
k) A temporary building or structure requires a development permit to a
maximum time period of two years. The temporary building or structure is to be
removed from a property within one month after an occupancy permit has been
granted for the site.
The buildings in the current application do not fit the definition of temporary structures
so this development is permanent for the above two conditions.
To approve a development permit both bylaws must be complied with. Both
bylaws specify the same standard to determine if a location is on the flood plain and
must meet special conditions for approval. The LUB provides a map (Figure 1)
reproduced from the Northwest Hydraulic Consultants, Watino Flood Risk Mapping
Study, of 1996.
I have reproduced the flood zone map(see Exhibits 6,8 & 9) and located the general
area of SW 23 76 24 w of 5 by drawing a line around it. I have then enlarged the
general area and drawn to scale the project site coloring it solid black. The flood zone
line indicates the boundary between land that is in the 1:100 year floodplain (closest
to the river) and land that is outside it (furthest from the river). It is easy to see that
the development plot is not located in the margins of the flood zone but deep within it.
Right on the river shore where during a flood there is not only water but there is also
strong current. In fact the line marking the limit of the 1:100 year floodplain, at the
road allowance that is the west property boundary, is approximately 400 m from the
river bank. Along the same boundary of the site, the road allowance, the property
corner furthest from the river is only 150 m from the bank the rest being closer. These
measurements I made by calculating the scale for the enlarged part of the map which
I then used to translate map distances into actual distances.
Clearly the statement: ”The property is not in the known flood zone” that was
made on The Request for a Decision is untrue using the methods prescribed in the
LUB.
As noted above The Birch Hills Municipal Development Plan Section “3.7.1.d”, like
the Land Use Bylaw, also requires that the 1:100 year plain be used as the standard
for determining if special conditions are to be required. The only map that is part of
the MDP, with flood plain information is MAP 4: Environmental Features(see
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Exhibits 5 and 10), an artistic graphics representation of the whole county that has a
small insert detailing the floodplain extending from 4km South of Watino Hamlet to
4km North. This map is of no use to determine if the development is on the floodplain
because it lies 8km north of Watino Hamlet.
The MDP’s Map 4 is based on the same the 1996 study as the LUB’s Smoky River
Restricted Development Area map (figure 1). We know this because of the following
section taken from the MDP page5:
Hamlet of Watino
Situated along Highway 49, Watino is located next to the Smoky River. Due to its
location next to the river, occasionally the hamlet is at risk of flooding. Refer to Map 4:
Environmental Features to see the floodway and flood fringe areas as per the
Watino Flood Risk Mapping Study from 1996 by Northwest Hydraulic
Consultants

When I asked CAO Mr Minderlein in an email, why the false statement “The property
is not in the known flood zone;” was included in the request for decision he
replied: (see Exhibit 12 email)
The map referred to as well as other sections of the Land Use Bylaw are out of
date, and that is one of the reasons that it is currently being reviewed and
updated. The Municipal Development Plan was amended as part of this
process, and flood areas are identified in Map 4: Environmental Features of
that document. This information (including a portion of the map zoomed in for
the application) was referred to by staff and the MPC in rendering a decision.
This statement is also false. How can the LUB figure 1 map be out of date and the
MDP map 4 be up to date. As we see from page 5 of the MDP they are both based
on the same 1996 flood risk study. The Map 4 floodplain insert is just an artistic
stylized graphic representation of the information produced by that study. A less glitzy
and more useful representation of that information is shown by the exhibit 10 map
generated by the Alberta Flood Hazard Map website. The statement that the LUB
map is out of date is just not true.
What about the statement that county staff and the MPC referred to Map 4 to
determine that the development site is not on the floodplain. The zoomed in portion of
Map 4 (see Exhibits 5 and 10) only depicts floodplain information from 4 km south
of the Hamlet of Watino to 4km north of the Hamlet. SW 23-78-24 w of 5 lies 8km
north of the village of Watino. Map 4 gives no information about whether the
proposed development is on the flood plain or not. This is evident on the exhibit 10
map. It clearly shows that the detailed floodplain mapping does not extend as far as
the development site.
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The LUB, the MDP and the Alberta Government website “Flood Hazard Map
Application” (see Exhibit 11) all agree that the 100:1yr line is the standard below
which development should be restricted in flood prone areas. Why is it important?
When I wanted to build my house in 1995 the Birch Hills Council and their
development officer, were concerned that I was building on the floodplain. At that
time they did not have a map that located the 100:1yr line but they did have aerial
photos of the then recent major floods that destroyed the railway and much farmland
in the valley. Those maps showed that my location had flooded (My buildings are at a
higher elevation than the development site) and was subject to flooding.I responded
with an engineer approved plan to elevate my house 6ft on 12 inch steel I-beams
anchored to concrete piles extending 14ft into the ground. This the council accepted,
made it a condition of my permit and my house was built. This plan had two benefits:
1. The floor of the house is way above any possible flood water eliminating
the possibility of damage to the interior or contents;
2. The building is so well anchored to the ground that it is very unlikely that
it could be swept away by moving flood waters.
The second point is most relevant to the current proposal. If the cabins flood (likely
because of how deep they are located in the floodplain), chances are because they
are unanchored and of light construction and because they are so close to the
river where there is current, they will probably be swept away, ending up as
debris in the river or more likely in my farm fields (See exhibits 7,15 & 15a). The
wreckage of five cabins is a lot of debris, truckloads of broken wood, broken glass,
nails, insulation, roofing, the contents of the cabins and because these cabins are to
have portable toilets, hazardous waste. It will be very expensive to remove that
debris. A financial burden for me, if they end up in the fields, which is most likely. A
financial Burden for the County if they end up in the river.
My 1995 development permit file has been retained by the County and they have
kindly provided me with a copy. (see exhibit 15 ) Amazingly the air photos were
taken just 30 min. before the 1990 flood reached peak. These high contrast air
photos have been enhanced to clearly show the limit of the flood waters. Looking at
the photo it is easy to see how the water swept across the development site, then
along the trees bordering my field on its way to cutting across the big bend in the
river. (see exhibit 15a) It is impossible to look at those photos and not know that the
development site is in the floodway where there is not only water but significant
current.
Requiring development built on the floodplain to comply with special geotechnical
and engineering conditions, protects not only the developers property, but the
property of adjacent landowners and the river itself. The Birch Hills County councils
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that included these requirements in the Land Use Bylaw and the Municipal
Development Plan showed wisdom by doing so.
VII.

Conclusion

The permit applicants began construction without a permit. The county did not
intervene for more than a year, until after I complained. The Development Officer and
the MPC approved DP-16-18-19 in five working days with no evidence that any
serious investigation of the projects merits or liabilities was done. The information
provided in the Application and Request for Decision is incomplete, misleading and in
some cases inaccurate.
The site is commercial and it is isolated away from hamlets and services which does
not comply with the LUB and the MDP. The site is too small to provide for the
recreational space required by its paying guests, that it loads on the backs of
neighboring landowners/farmers. The planned cabins do not meet the minimum
requirements stated in the LUB’s definition of a cabin. The site is located deep within
the floodplain and is subject to rapid erosion and no geotechnical or engineering work
has been done to verify its suitability for development. This development represents a
considerable risk of debris contamination to the adjacent farmland.This recreational
commercial development does not have an approved fire suppression plan or
approved sewer and water plan. The site is rapidly losing legal road access because
of erosion. For safety reasons the development will require the modification or
curtailment of farming practices on the adjacent farmland. The developments paying
guests will be put in danger by neighboring farming activities and the hazardous
eroding mud cliffs that border two of the site’s sides.The development’s general
public paying guests will cause trespassing, vandalism, and perhaps property crime
problems for the landowner/farmer. The potential for conflict with development paying
guests and the remote location of the site could put owner/farmers in danger.
DP-16-18-19 should never have been approved.

Gordon McKinnon

July 28, 2018

NOTE ON LUB figure 1 map, MDP Map 4 and 1996 flood study.
Exhibits 16 & 17 are two pages from the 1996 flood study. The first page describes
the detailed study that was done for the 8km section of river centered on Watino. This
study delineates both the floodway and the flood fringe parts of the floodplain
accurately. It was this detailed study that produced the data used to generate the
Alberta Flood Risk website map and the MDP map 4. The detailed study was not
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done for the rest of the valley. But the rest of the valley was photographed at the
peak of the 1990 flood. It is these photos that were used to draw the LUB figure 1
tentative flood zone map. If a development site lies within the tentative flood zone,
the LUB gives the developer three choices, 1 don’t develop, 2. Produce evidence that
the map is wrong and the site is not in the flood zone, or 3. Have an engineer design
and certify a flood proof development. This seems to me to be a very reasonable, fair
and practical approach to protect the county and its residents/landowners from bad
development in the floodplain while still giving developers some options. It seems
that the current county administration does not understand this part of the LUB and
that is unfortunate.

List of Exhibits
1. Exhibit 1

Photo of Eroding cliffs on River Side

2. Exhibit 2

Photo of Eroding cliffs along road side of site

3. Exhibit 3
Photo showing how road and ditch are being eroded back toward
property line with my field.
4. Exhibit 4
site.

Photo showing culvert from one of the eroded out approaches to the

5. Exhibit 5
Map4 From Municipal Development Plan Showing Location of
SW-23-78-24Wof5 is out of enlarged area detailing Watino Village Floodplain.
6. Exhibit 6
Extract from title giving legal description of location of plot on
SW-23-78-24Wof5. Used to draw location on exhibit 9 map.
7. Exhibit 7
Aerial photo showing location of plot and also showing location of
boundary with actively farmed field and location of eroding mud cliffs.
8. Exhibit 8
Land Use Bylaw map of restricted development area with general area
and location of SW-23-78-24Wof5 marked.
9. Exhibit 9
Enlarged area of Exhibit 8 map showing the exact location of the
development plot within the restricted development area.
10. Exhibit 10
Alberta Government Flood Hazard Website Map Showing that the
development plot is not located within the Watino Village Area depicted on
Map4 of the Municipal Development plan.
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11. Exhibit 11
Page from Alberta Government Flood Hazard Website proving that the
1:100 yr flood line is the standard used in Alberta for regulating development
on the floodplain.
12. Exhibit 15

1990 Flood Air Photo

13. Exhibit 15a

1990 Flood Air Photo with arrows depicting current added

14. Exhibit 16
detail.

pg i of 1996 Flood Study Describes 8 km section of river studied in

15. Exhibit 17

pg 9 of 1996 Flood Study Describes Air Photos

List of Emails
1. Exhibit 12

Minderlein to McKinnon Aug 7, 9:37 AM

2. Exhibit 13

Minderlein to McKinnon July 30 1:18 PM

3. Exhibit 14

McKinnon to Minderlein Aug. 7 8:45 AM

Page 62

Exhibit 1

Eroding cliffs on River Side
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Exhibit 2

Eroding cliffs along road side of site
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Exhibit 3
Shows how road and ditch are being eroded back toward property
line with my field
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Exhibit 4

Culvert from one of the eroded out approaches to site
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